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PART A 


Short Answers 


(Questions 1-10: Two (2) marks each.) 
(Question 11: Five (5) marks) 


Question 1 


(a) On the front page of the Contract the words ‘VACANT POSSESSION’, ‘HOUSE’, ‘JOINT 
TENANTS’ and various other words appear in block capitals. 


What clause in the contract applies to these block capital words? 


(b) In the heavy black bordered box on the front page of the contract are the words: ‘A real estate 
agent is permitted by legislation to fill up the items in this box in a sale of residential property’ 


What section of what legislation applies to this? 
(c) Does it specifically permit a real estate agent to fill in the deposit? 


(d) In Hall v Busst (1960) 104 CLR 206, Fullagher J outlines the three essential elements of a 
contract, commonly known as ‘The Three Ps’. 


What are they? 


(e) What are the three key words that stem from Masters v Cameron (1954) 91 CLR 353 that the 
HCA advises a party to use in land sale negotiations to avoid a binding contract? 


Question 2 


(a) Cl 4.2 of The Residential Conveyancing Protocol between the Law Society of NSW and Real 
Estate Institute of NSW states: 


Unless there are compelling reasons otherwise, agents and solicitors are encouraged to obtain: 


e = Certificates under $149 (2) and (5) of the Environmental Planning and Assessment Act 1979 
[sic]; and 


e The sewer service diagram and sewer mains diagram as provided by the responsible authority. 
True or False? 


(b) In Grime v Bartholomew [1972] 2 NSWLR 827 Holland J found for the plaintiff purchasers 
that the contract was enforceable on the s 54A issue but found against the plaintiff purchasers 
on the ‘subject to finance’ issue. 


True or False? 


Question 2is continued on next page 
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(c) ‘There is no suggestion that the agreement is evidenced by any note or memorandum in 
writing and the sole question is whether there was (missing words)’ Regent v Millett (1976) 
133 CLR 679. 


What are the missing words? 


(d) The operative part of the contract refers to Schedule 3, Conveyancing Act 1919 (NSW) to 
invoke certain statutory warranties into the contract. 


True or False? 


Question 3 


(a) The contract provides for ‘solicitor’ to mean licensed conveyancer in relation to a notice 
served by a party. 


True or False? 


(b) There is a prescribed form for a ‘s 66W Notice’ in the Conveyancing (Sale of Land) 
Regulation 2010 (NSW) 


True or False? 


(c) What are the three pieces of legislation that underpin the prescribed disclosure of documents in 
the contract? 


Question 4 


“It seems to me that the general rule in contracts of sale and purchase is still undoubtedly [missing words]. 
The rule has doubtful moralistic foundations, where the seller has an unfair advantage over the buyer 
because of the seller’s private knowledge of something detrimental concerning the subject matter of the 
sale. 


(a) What are the missing words? 


(b) ‘The jurisdiction under subsection [ ] is statutory and not the product of equity but its 
discretionary character in relation to deposits on the sale of land is at least akin to equitable 
relief against forfeiture’ 


a. What is the missing section and subsection in what Act? 


(c) What clause in the contract preserves a purchaser’s right to make requisitions on title, even 
though in possession? 


(d) In Gateway Developments Pty Ltd v Grech (1970) 92 WN (NSW) 845 Helsham J found that 
the vendor’s second abstract of title which began with a Conveyance dated 17 December 1902 
was a good root of title. 


True or False? 


Question Sis on next page 
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Question 5 


(a) For what is Jampco Pty Ltd v Cameron (No 2) (1985) 3 NSWLR 391 authority? 


(b) Which heading to a section of the Conveyancing Act 1919 (NSW) provides that there will be 


‘No rescission by the vendor on purchaser’s objections etc until purchaser has reasonable 
opportunity to waive objections etc’? 


(c) What is an exception to this? 


(d) Does the contract provide for this? If so, what clause? 


Question 6 


At the bottom of page 2 of the contract, in the box styled ‘AUCTIONS’, are the words: ‘Regulations 
made under the Property, Stock and Business Agents Act 2002 (NSW) prescribe a number of 
conditions applying to sales by auction’. 


(a) Identify by way of reference to the relevant legislation only what special condition(s) would a 
prudent conveyancing lawyer attach to a contract for auction of residential property or rural 
land? 

(b) Identify by way of reference only to the relevant legislation what further condition(s), if any, 
would a prudent conveyancing lawyer attach to the contract in respect of the sale by auction of 
land? 

(c) What are the key words in the Rule in Flight v Booth (1824-1834) All ER Rep 3? 

(d) To what clause in the contract does this Rule apply and in what manner? 

Question 7 

(a) On what other part of the contract does cl 10 rely? 

(b) | What was the defect in title about which the plaintiff complained in Micos v Diamond (1970) 

92 WN (NSW) 513? 
(c) What is the significant difference between the contract in Micos and the contract today? 
(d) | What is the clause in the contact that allows a party to serve another party even if that other 


party has died? 


Question 8 is on next page 
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Question 8 


(a) When must a purchaser ‘Normally’ serve the form of transfer and which clause of the contract 
applies? 


(b) When must the purchaser, who becomes entitled, serve a ‘requisition’ arising out of anything 
served by the vendor and which clause of the contract applies? 


(c) How many grounds does the contract provide for the vendor to rescind the contract and which 
clause of the contract applies? 


(d) What is the primary remedy to a vendor if the purchaser defaults in performing the contract and 
which clause of the contract applies? 


Question 9 
(a) Between exchange and completion, who should carry insurance on the property? 
(b) Is there reference to this in the contract? If so, where? 


(c) If the purchaser moves into possession prior to completion, does the insurance responsibility 
change? If so, how? 


(d) What clause in the contract, if any, is relevant? 


Question 10 
(a) Define a ‘good root of title’ in old system conveyancing. 


(b) Outline at least two (2) important and still current conveyancing practice points that arise from 
Eighth SRJ P/L v Merity (1997) NSW Conv R 55-183. 


Question 11 is on next page 
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(a) ‘Clarification on swimming pool law changes sought’ is the lead in a Law Society Journal 
article on p 7 of the February 2013 edition. 


The Law Society’s Property Law Committee’s ‘...main concern is whether certification 
would be required only when a swimming pool is located on the strata lot being sold, and 
not where a swimming pool is located on common property in a strata scheme, as is 
usually the case.’ 

True or False? 


(b) Two separate Google searches of ‘Conveyancing’ and ‘Conveyancers’ on 8 March 2013 
revealed a significant difference in relation to such service providers in Armidale. 


True or False? 


(c) ‘Sins of omission’ is the lead in a Law Society Journal article on p 66 of the December 
2012 edition. 


The article relates to Registrar-General of NSW v Cihan [2012] NSWCA 297. 


The author outlines in the article Barrett JA’s five ‘...compelling reasons why the right 
created and evidenced in the folio could not be so limited as contended.’ 


True or False? 


(d) ‘Fair Trading takes action’ is the lead in a Sunday Telegraph story published on p 5 in 
December 5, 2010. 


A search of the NSW Fair Trading reveals the agent ‘...was declared a disqualified person 
for the purposes of the Act for a period of 15 years...’ 


True or False? 


(e) ‘Contracts out of hand’ is the heading to a letter to the editor of the Law Society Journal 
published on p 8 of the November 2012 edition. 


With reference to contracts that vendors sometimes submit, the letter refers to ‘oppressive 
special conditions purporting to preclude all manner of [ ili 


What is the missing word? 
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PART B 


Long Answers 


Questions 12 — 15: Ten (10) marks each 


Question 12 (10 marks) 


In Laybutt v Amoco Australia Pty Ltd (1974) 132 CLR 57, the optionee seemingly complied with the 
Option Agreement serving by hand delivery the executrix with a Notice of Exercise of Option, in 
time. The optionee also delivered to the executrix’s solicitors the deposit of $4,000.00, in time. 


In Bowman v Durham Holdings Pty Ltd (1973) 131 CLR 8 the optionee seemingly did not comply 
with the Option Agreement when its Notice of Exercise of Option arrived in the post two days late. 


However, the HCA found against the optionee in Laybutt and for the optionee in Bowman. 
Analyze the reasoning in the two cases, clearly and concisely outlining how the two decisions arose. 
In your analysis: 


e make reference to Gibbs J’s discussion of the ‘standing controversy’ as to the true nature of an 
option to purchase; 


e isolate what view Gibbs J adopts and argue whether you agree or disagree with his view, 
giving your reasons; and, 


e identify how Amoco Australia Pty Ltd could easily have overcome the issue of service that it 
faced. 


Question 13 (10 marks) 


Lord Wilberforce stated in the House of Lords in Johnson v Agnew [1979] 1 All ER 883 at 888: ‘One 
would think that the law as to so typical a set of facts would be both simple and clear’. 


(a) Briefly outline using bullet points the ‘so typical a set of facts’ to which Lord Wilberforce 
refers and why he was so seemingly perplexed. 


(b) Identify and briefly outline the ‘uncontroversial propositions’ that Lord Wilberforce sets out in 
his judgment. 

(c) Identify the remedies open to vendors in the contract who might find themselves in the same 
situation today as the vendors in Johnson v Agnew, identifying the relevant clause/s in the 


contract. 


(d) Outline and discuss briefly at least two relevant key cases in this area of law. 


Question 14 (10 marks) 
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In Crowe v Rindock Pty Ltd [2005] NSWSC 375 Windeyer J passed comment on the vendor’s 
solicitor’s replies to requisitions: 


(a) What sorts of replies did Windeyer J note would have avoided the dispute? 
(b) What ramifications flowed from the vendor’s initial replies to requisitions? 


(c) How much time did Windeyer J say that the vendor had to allow after finally satisfactorily 
answering the requisitions before the vendor could serve a notice to complete? 


(d) Identify and discuss what gave rise to a change in Windeyer J’s initial skepticism about one of 
the requisitions in issue. 


(e) Briefly outline at least two lessons that flow from Crowe for lawyers practicing conveyancing. 


Question 15 (10 marks) 
Tony Cahill says in his Conveyancing Practice Update of February 2011 at p 81: 


The decision in Black v Garnock (2007) 230 CLR 438 raised important practical issues about the conduct of sales 
and purchases (of land) in New South Wales, including analysis of topics such as the prudence of lodging a caveat on 
behalf of a purchaser immediately after exchange, the timing of final searches, and the venue for settlement. 


Callinan J (in the majority but in a separate judgment) outlines his views in respect of the above. 


(a) What was the practice of conveyancers that Callinan, J outlined in Black that purchasers 
should adopt on exchange of contracts? 


(b) What was the practice that the solicitor for the purchaser adopted in Black? 


(c) Analyze the two practices identifying the strengths and weaknesses in each. 


Please remember - This examination question paper MUST BE HANDED IN. Failure to do so may 
result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


